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Contemporary Policy and Conceptual Positions 

According to Hernando De Soto it is the lack of formalised property rights, which explains 

the failure of non-western countries to achieve development. He points out that the problem is not 

that the poor do not have assets, but that they hold these assets in defective forms. Ownership 

rights are not properly recorded. Assets remain outside the formal legal system. They are not 

represented in a property document and are therefore useless as collateral for loans (‘The Mystery 

of Capital: Why Capitalism Triumphs in the West and Fails Everywhere Else’ (2000)).  

 

The UNDP has established a Commission for the Legal Empowerment of the Poor to consult 

on four pillars of legal empowerment: property rights, labour relations, private sector promotion, 

especially small and medium size enterprises (SMEs), and access to justice. Informal land tenure has 

thus been designated as the cause of underdevelopment. 

 

The Rule of Law and Property Rights 

The Rule of Law is necessary for development. Economic growth will be hindered 

without the formalisation of legal rules governing property (Sachs 1996). 

 

The Role of Law in Development (Criticisms)  

 

The United States and Japan, Upham (2001) has argued that the rule of law is not transplantable 

(cannot be moved across different contexts).  

 

Indeed the imposition of rule of law could impede economic, social and political development 

because the formalisation of rules ignores the complex workings of informal agreements and of 

social control generally. 

 

According to Upham, the rule of law has been misunderstood: rather then providing the path to 

development, it should more correctly be viewed as a desirable consequence of development. 

 

Legal scholar David Kennedy (2003) also finds too much faith being placed in the ability of the formal 

legal system to promote development. Tenure reform has been chosen over redistribution of land 

without any explicit explanation. It is important to note here that tenure reform is in fact land law 

reform: alterations in tenure relations are achieved through law (McAuslan 2003; Manji 2006). 
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Evidence on the Limits of Formalisation 

Musembi cites additional empirical evidence from Kenya (Shipton 1989), Uganda (Roth, Cochrane 

and Kisamba-Mugerwa 1993) and Ethiopia (Adenew and Abdi 2005) that demonstrates that even 

after the acquisition of title documents, smallholder farmers are reluctant to access credit, with only 

small numbers doing so after the completion of formal titling. 

 

Well-developed micro-credit systems have promoted borrowing from sources other than 

commercial lenders (Johnson 2004) 

 

Reporting on a study in Peru and Argentina, the newspaper recognised that the poor may be risk – 

averse for reasons other than their lack of secure title. The biased practices of the commercial 

banking sector mean that, amongst the poor, those with title are as unlikely to have loans approved 

as those without (Economist Newspaper 2006).  

 

It is evident from this brief review of the debate surrounding De Soto’s project that from both a 

conceptual and an empirical standpoint, the push for formal private property rights misunderstands 

and simplifies the relation between law and development. It expects changes in property relations to 

achieve too much. 

 

Democratic Governance and Formalisation of Property Relations 

According to Sousa Santos (2002), economic globalisation has required national economies to open 

up to trade and to privatise productive state assets.  

 

The promotion of good governance is now centre-stage: international assistance has been made 

conditional upon the pursuit of formal democracy (Sousa Santos 2002). 

 

World Bank’s Policy Research Report in 2003 was severely criticised by a number of civil society 

groups for failing to consult to any meaningful extent on its draft reports. Claimed the bank had an 

over-reliance on Internet resources, used a small body of experts and excluded landless people.  

 

Towards  a Gender Critique of  Formalisation  

It is assumed that the increased economic prosperity following on the release of ‘dead capital’ will 

accrue to all regardless of gender. This is a mistaken assumption because: 

1. It conflates the interests and behaviour of a household’s individual members  

2. The labour implications of using land as collateral are overlooked 

3. The process of tenure reform is not problematised by advocates of formalisation  

 

Land policy is now explicitly linked to poverty reduction. 

 

Women are to be confined to the domestic sphere, with men in control of the household’s economic 

relations with the rest of society. Nowhere is this more apparent than in the formalisation debate.  
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Policy Recommendations 

Close attention will have to be paid to the impact of commercial lenders on gender equity. For its 

advocates, formalisation is held up as a means to reduce the number of land disputes. On the 

contrary, it is possible to predict an increase in disputes concerning land. E.g. in relation to mortgage 

transactions, disputes may arise between lenders and borrowers and between co-habitees or co-

users of land such as husband and wife. 

 

The lesson of the last three decades of land reform in Africa is that gender progressive groups 

need to be empowered to do more than react to economic and political trends. There is a need to 

develop skills and networks in order actively to foresee change and then attempt to set the policy 

agenda. 

 

Tanzanian women’s groups displayed a marked preference for a legalistic rather than more broadly 

political approach to the law reform and failed to make an significant impact on the land law reform 

debate (Manji 1998), whereas the Ugandan experience of gender advocacy (activist approach) 

succeeded in setting the agenda on land matters to a greater extent (Asiimwe 2001; Busingye 2002). 

 

The importance of regional networks of gender progressive groups and advocates should be 

stressed. 

 

There is a great deal of evidence that formalisation is proceeding through a process of developing 

effective and vibrant regional networks (Manji 2006). 

 

Gender progressive networks with the ability to construct alternative visions of land relations would 

therefore make a valuable contribution. 

 

Interpretation 

This article explores the role of law and formalised property rights in the development of land rights 

and whether a formalised approach is necessarily effective, particularly in the way of gender 

implications. This is influenced by authorities such as De Soto who designate informal land tenure as 

the cause of underdevelopment. 

 

While Manji does not completely disregard the effectiveness of a formalised approach to land 

tenure, he is alerting us as to the implications that such a formalised approach can have on the 

economic, social and political development of communities. In particular, the gender implications 

that arise from tenure reform, as policy makers have tended to neglect to formulate a position on 

gender when researching into land and governance. He draws on research from other authorities to 

suggest that perhaps formal legal development is not the answer to effective reform, as it is not 

always relevant to all contexts considering the social and economic aspects of communities are 

different. For example, he talks about the gender implications of using land as collateral for credit. 

Although it is assumed that the increased economic prosperity following on the release of ‘dead 

capital’ will accrue to all regardless of gender, Manji provides three reasons as to why this isn’t so: 
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1) It conflates the interests and behaviour of a household’s individual members i.e. it does not 

recognise that an increase in household income is treated differently by men (personal 

consumption) and women (household). 

 

2) The labour implications of using land as collateral are overlooked i.e. Although De Soto and his 

supporters, such as the World Bank, argue that credit will enable households to engage in 

productive off-farm entrepreneurial activities, little is said about the means by which this rural 

debt will be serviced. This means there is an unofficial expectation that women’s unwaged 

labour will provide a buffer between home and market. They are expected to service rural debt 

and to bring about economic development. 

 

3) The process of tenure reform is not problematised by advocates of formalisation i.e. Women’s 

hard won access to land under customary local practices is often lost when the process of 

formalisation favours those with established connections to bureaucratic power (Musembi 

2006). 

 

Overall, Manji has cautioned that formalisation could increase disputes concerning land (e.g. 

mortgage/title disputes with husband and wife), despite the fact that there is an opposite 

expectation. He has used case studies such as in Africa to demonstrate there is a need to be 

empowered to do more than react to economic and political trends. There is a need to develop skills 

and networks in order to actively foresee change and then attempt to set the policy agenda. The 

gender advocacy approach has been more effective (Uganda) than the legalistic approach 

(Tanzania). This will in turn make a valuable contribution to formalisation which has the ability to 

develop effective and vibrant regional networks (Manji 2006). 

 

 


